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Brazil’s and Canada’s WTO Cases Against 
U.S. Agricultural Support 



Summary 

On December 17, 2007, the World Trade Organization’s (WTO’s) Dispute 
Settlement Body (DSB) established a single panel to consider charges against U.S. 
farm programs brought in two separate but similar cases: DS357, brought by Canada, 
and DS365, brought by Brazil. Both cases make two charges against U.S. farm 
programs — first, that the United States has exceeded its annual WTO commitment 
levels for total aggregate measurement of support (AMS) for agriculture in each of 
the years 1999, 2000, 2001, 2002, 2004, and 2005, and second, that the U.S. export 
credit guarantee program for agricultural commodities operates as a WTO-illegal 
export subsidy. 

Both charges stem, in large part, from a previous negative ruling against U.S. 
farm programs in a case (DS267) brought by Brazil against the U.S. cotton program. 
In that case, a WTO panel ruled (the ruling subsequently was upheld by a WTO 
Appellate Body), first, that direct payments made under U.S. farm programs do not 
qualify for green box exemption status because of a restriction prohibiting the 
planting of fruits, vegetables, or wild rice on payment acres; and second, that the U.S. 
export credit guarantee program operates as a prohibited export subsidy program 
because the financial benefits returned by these programs failed to cover their long- 
run operating costs. As a result, export credit guarantees are subject to previously 
scheduled export subsidy commitments. For more information, see CRS Report 
RS22187, Brazil’s WTO Case Against the U.S. Cotton Program: A Brief Overx’iew, 
by Randy Schnepf. 

Canada and Brazil claim that, since they fail to qualify for inclusion in the green 
box, U.S. direct payments should be added to its AMS when calculating total 
domestic support. In addition, they also charge that the United States has improperly 
notified several of its farm support programs as exempt from the AMS limit, while 
several other programs were improperly excluded from U.S. notifications. Canada 
and Brazil claim that when all of the outlays from these allegedly misnotified 
programs are included, then the U.S. AMS total exceeds its WTO commitment level. 

The panel hearing the case is not likely to conclude its work until late 2008. 
Should any eventual changes in U.S. farm policy be needed to comply with a WTO 
ruling against the United States, it would likely involve action by Congress to 
produce new legislation. 

This report provides background and details, as well as the current status of the 
two WTO dispute settlement cases. In addition, it discusses the role of Congress in 
responding to developments. This report will be updated as events warrant. 
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Brazil’s and Canada’s WTO Cases Against 
U.S. Agricultural Support 



Introduction 

In 2007, Canada and Brazil initiated separate but similar WTO cases against 
certain U.S. farm programs as they relate to U.S. commitments made to the World 
Trade Organization (WTO). Both Canada’s (DS357) and Brazil’s (DS365) cases 
make two broad charges. First, they contend that the United States has exceeded the 
subsidy spending limit it committed to for domestic agricultural support programs. 
Second, they charge that the United States operates its agricultural export credit 
guarantee program in such a manner as to provide prohibited subsidies to those 
exports made under the programs. On December 17, 2007, the WTO’s Dispute 
Settlement Body (DSB) announced the establishment of a panel to hear both cases 
against U.S. farm programs. 

A panel ruling is not expected until late 2008. Subsequent appeals of any 
negative ruling and disagreement over appropriate retaliatory levels, etc., could push 
resolution of the dispute well into the future. However, the importance of the case 
is not diminished to the U.S. agricultural community. U.S. agriculture depends 
heavily on international markets to sell its surpluses. In FY2007, U.S. agricultural 
exports were a record $81.9 billion and represented 24% of gross farm income. 1 

This report begins with background on the evolution of the Canadian and 
Brazilian WTO cases. This is followed by a section that describes in detail the nature 
of the two major charges made against U.S. farm programs in the two cases and the 
U.S. response to those charges. Finally, the report briefly discusses the implications 
of the case and the potential role of Congress. 

Each of these sections may be read independent of the other; thus, readers only 
interested in the specific charges and their implications may proceed directly to those 
sections of the report. 

Background on the Evolution of the Two Cases 

This section provides a historical record of the evolution of both Canada’s and 
Brazil’s WTO cases against U.S. farm programs. It includes a timeline (Table 1) of 
the official events as well as a descriptive narrative of the likely motivations and 
circumstances behind each country’s case. 



1 Outlook for U.S. Agricultural Trade , AES-56, USDA, ERS, November 30, 2007; and 
Agricultural Income and Finance Outlook, AIS-85, USDA, ERS, December 2007. 
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Table 1. Time Line of the WTO Dispute Settlement Cases 
DS357 (Canada) and DS365 (Brazil) Against the United States 



Date 


Event 


Jan. 8, 2007 


Canada makes a formal “request for consultations” with the United 
States (WT/DS357/1) to discuss three charges: (1) U.S. export credit 
guarantee programs operate as prohibited export subsidies; (2) the 
United States provides total AMS support in excess of its 
commitment levels; and (3) U.S. support programs provided to U.S. 
corn producers result in adverse effects in the form of serious 
prejudice to the interests of Canada during the 1996 to 2006 period 
in violation of Articles 5(c) and 6.3(c) of the WTO’s Agreement on 
Subsidies and Countervailing Measures (SCM Agreement). 3 


Jan. 22, 2007 
to 

Jan. 24, 2007 


Several additional WTO members — Australia, Argentina, Australia, 
Brazil, the European Communities, Guatemala, Nicaragua, Thailand, 
and Uruguay — officially request to join the consultations as 
interested third parties in accordance with Article 4. 1 1 of the Dispute 
Settlement Memorandum of Understanding (DSU). b 


Feb. 7, 2007 


Canada and the United States hold consultations to discuss Canada’s 
allegations. The consultations fail to resolve the dispute. 


June 7, 2007 


Canada requests (WT/DS357/1 1) that the establishment of a dispute 
panel to rule on its complaint in case DS357 be included on the 
Dispute Settlement Body’s (DSB’s) agenda for its next monthly 
meeting. Canada drops its “serious prejudice” charge against U.S. 
corn subsidies, but retains the two other charges identified in its 
Jan. 8, 2007, consultations request. 


June 21, 2007 


Canada’s first request for the establishment of a dispute panel to rule 
on its complaint is vetoed by the United States at the DSB’s monthly 
meeting. 


July 11, 2007 


Brazil makes a formal “request for consultations” with the United 
States (WT/DS365/1) to discuss two charges: (1) U.S. export credit 
guarantee programs operate as prohibited export subsidies; and (2) 
the United States provides total AMS support in excess of its 
commitment levels. 


July 24, 2007 
to 

Aug. 1,2007 


Several additional WTO members — Canada, Guatemala, Costa 
Rica, the European Communities (EC), Mexico, Australia, 
Argentina, Thailand, India, and Nicaragua — officially request to 
join the consultations as interested third parties. 3 


Aug. 22, 2007 


Brazil and the United States hold consultations to Brazil’s 
allegations in case DS365. The consultations fail to resolve the 
dispute. 


Oct. 8, 2007 


The United States notifies data to the WTO for domestic support for 
the marketing years 2002, 2003, 2004, and 2005. 


Nov. 8, 2007 


Brazil (WT/DS365/13) and Canada (WT/DS357/12) request that the 
establishment of a dispute panel to rule on their complaints against 
the United States be included on the DSB agenda for its next 
monthly meeting. 
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Date 


Event 


Nov. 27, 2007 


At the DSB meeting, both Canada’s and Brazil’s requests for a panel 
on cases DS357 and DS365 were blocked by the United States,. 


Dec. 17, 2007 


The DSB, at its monthly meeting, announced the establishment of a 
single panel to examine jointly Brazil’s and Canada’s charges against 
U.S. farm subsidies and domestic support. 


Early 2008 


Appointment of the panelists by the WTO Director-General. 


Late 2008 


Once formed, a panel normally has 6 months to hold hearings and 
gather testimony before issuing its final report to both parties. 

See Table 2 for a WTO Dispute Settlement process timeline; and 
Table 3 for a timeline of a panel’s work stages. 



Source: Compiled by CRS from official WTO documents and news sources as cited. All WTO 
official documents for each of these cases are available at the WTO Documents Online 
gateway and may be accessed by a simple search on the respective case number, DS357 or 
DS365, at [http://docsonline.wto.org/gen_search.asp?searchmode=simple]. 

a. For a description and interpretation of Articles 5(c) and 6.3(c) of the SCM Agreement, see CRS 
Report RL33697, Potential Challenges to U.S. Farm Subsidies in the WTO , by Randy Schnepf and 
Jasper Womach. 

b. Official WTO documents are Australia, WT/DS357/2; Guatemala, WT/DS357/3; Brazil, 
WT/DS357/4; Argentina, WT/DS357/5; the EC, WT/DS357/6; Uruguay, WT/DS357/7; Nicaragua, 
WT/DS357/8; and Thailand, WT/DS357/9. 

c. Official WTO documents are Canada, WT/DS365/2; Guatemala, WT/DS365/3; Costa Rica, 
WT/DS365/4; the EC, WT/DS365/5; Mexico, WT/DS365/6; Australia, WT/DS365/7; Argentina, 
WT/DS365/8; Thailand, WT/DS365/9; India, WT/DS365/10; and Nicaragua, WT/DS365/11. 

Origins of Canada’s WTO Case. Canada and the United States have a 
history of commodity trade disputes, traditionally focused on various wheat support 
programs and trade practices. 2 In 2005, after several years of wrangling over wheat 
trade issues, Canada extended its disagreement with U.S. farm programs to the com 
sector when Canadian com producers sought legal action for alleged unfair 
subsidization and dumping of U.S. com in Canadian markets. Canada’ s International 
Trade Tribunal (CITT) ultimately ruled on the 2005 anti-dumping and countervailing 
(AD/CV) duty case in favor of the United States. 3 However, Canadian com 
producers continued to press their concerns upon the Canadian government about 
perceived unfair subsidization of U.S. com. 

In January 2007, Canada requested consultations with the United States to 
discuss three specific charges against U.S. farm programs: (1) U.S. farm support 
resulted in serious prejudice against Canadian com producers, (2) U.S. domestic 
support exceeded its WTO commitments; and (3) U.S. export credit guarantee 
programs contained implicit WTO-illegal subsidies. Canada’s first allegation in its 



2 For more information see CRS Report RL32426, U.S. -Canada Wheat Trade Dispute, by 
Randy Schnepf. 

3 CITT, Dumping and Subsidizing: Finding, Inquiry No. NQ-2005-001, Unprocessed Grain 
Corn, April 18, 2006, at [http://www.citt-tcce.gc.ca/dumping/inquirie/findings/nq2f001 
_e.asp]. 





